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EDITORIAL NOTES. 


Now while the Legislature is in session is the time for lawyers 
to suggest and urge the amendment of those defects in the law 
which they have met with in their practice or in their thinking. 
There ought to be a permanent commission of able lawyers for the 
revision and improvement of the law, whose business it should be 
to observe the workings of our practice acts, in order to see where 
difficulties arise and to suggest and prepare amendments, and also 
who should watch the course of legal decision and see where old rules 
work out results repugnant to the habits of thought of the present 
time ; and especially note any questions of everyday business law 
that the courts declare to be unsettled and prepare bills to amend 
or to declare the law upon these points. In the absence of such a 
commission it is important that every lawyer, who can suggest a 
remedy as well as see a defect, should bring his suggestion before 
the Legislature. Lawyers know best what the practical defects 
are, and they must not complain if the Legislature does not supply 
them all unasked. The suggestions should be freely made, and 
only the best need be adopted.. A good’ committee in the Legis- 
lature could easily sift them out. 


THERE are some changes in matters of practice that are greatly 
needed. One is a shortening of the time to answer in a suit in 
equity. The length of a chancery suit is a traditional scandal. 
There are delays enough that cannot be avoided without making a 
useless One at the outset. Thirty days is enough in almost any 
conceivable case, and if more time is needed it can easily be obtain- 
ed. This delay in the case of the foreclosure of a mortgage isa 
serious injury to the credit of our citizens when they wish to obtain 
loans of money from New York. 

In common law suits the time for pleading is short enough when 
there is a real defence, but there ought to be some way of finding 
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out at once whether there is a defence or not. The distinction 
ought to be recognized between suits which are controversies and 
those which are merely means of collecting debts. In the former 
every opportunity for defence should be given; in the latter a judg- 
ment should be obtained in the shortest possible time and then, 
when security is obtained, time might be allowed for payment. In 
England and Pennsylvania they require an affidavit of defence on 
entering appearance, and if the defendant makes out a prima facie 
case he is allowed time to plead. 

The acts which govern the practice in attachment are, as we have 
often said, inconsistent and confusing. They ought tobe thoroughly 
revised and a new ground for attachment should be an intent to 
make fraudulent disposition of one’s property. 

A glaring defect in our foreclosure practice is the want of notice 
of sale. The sale is the one thing it isimportantall the defendants 
should have notice of, but now they must look out for it themselves, 
some six or perhaps nine months after the only notice they receive 
in this cause. It isa simple and obvious remedy to provide that 
notice of sale should be given to the solicitor of every defendant 
who enters an appearance. 

It would bea great improvement if a common law summons 
should tell a man exactly what he is expected to do instead of 
solemnly commanding him to appear in court ona certain day to 
answer the plaintiff of a plea of trespass on the case upon promises, 
or some other unintelligible thing, to his damage twice the amount 
of the real claim. If the form of action must be retained, let there 
be at least a note explaining what is really meant. A summons is 
a very real thing to a man who has never seen one before. He be- 
lieves that the State of New Jersey really means what she so sol- 
emnly commands and he suffers a good deal of unnecessary terror 
in consequence. It is absurd to tell a man to answer aclaim of ten 
thousand dollars when you only intend to demand five thousand. 

We have made some of these suggestions before and many others 
besides. We only ask now that such matters as these may be 
brought by the lawyers to the attention of the Legislature during 
the present session. 





THE Court of Appeals of New York, in Thorp v. Thorp, has re- 
peated its decision made in Van Voorhis v. Brintnall, 86 N. Y. 
18, that a marriage valid by the laws of the state where it was con- 
tracted is valid in New York, although the parties were resident in 
New York and one of them had been forbidden to marry there, and 
they had gone to the other state for the purpose of marrying. In 
the present case the suit was brought by the husband against the 
second wife for adultery, and the defence was that the second mar- 
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riage was invalid, and that at all events the court of New York 
should not afford the plaintiff equitable relief. The court held, 
however, that the marriage was valid and that they could not deny 
the plaintiff equitable relief because the decree by which he had 
been forbidden to marry and the statute authorizing it had no 
effect outside of the jurisdiction of New York and could not af- 
fect his marriage in Pennsylvania. ‘‘ The disqualification to marry 
again, like the disqualification imposed by the statute upon a per- 
son convicted of felony, to testify, is imposed as an additional 
punishment for the offense of which he has been convicted, and 
neither has any force or effect beyond the territorial limits of the 
state in which it is imposed.”’ 





Ir MAY be reassuring to travelers to know that it has been decided. 
that railroad companies carrying passengers on long journeys are 
bound to provide easy modes and to allow a reasonable time to 
their passengers to obtain food and necessary refreshments. It has 
been held by the Supreme Court of Louisiana in Peniston v. St. 
Louis & New Orleans R. R. Co., May, 1882, that such com- 
panies are bound to furnish safe and proper means of ingress and 
egress to eating stations, whether the eating rooms are under the 
control of the railroad or not, and that they are liable in damages 
to a passenger who was injured in returning from the dining room 


for want of proper lights and information as to the whereabouts of 
the train. 


Tue distinction between a contract for the sale of goods and a 
contract for work and materials is one of the many subjects of dis- 
cussion that have arisen under the statute of frauds. It has been 
held in New Jersey in Finney v. Apgar, 2 Vr. 270, that ‘‘where a 
contract is made for an article not existing at the time in solido, 
and where such article is to be made according to order, and as a 
thing distinguished from the general business of the maker, then 
such contract is, in substance and effect, not forasale, but for work 
and materials.’’ This has now been followed and affirmed by the 
Supreme Court of Wisconsin in Meinecke v. Falk, October, 1882, 
15 Reporter 95. This was an action for the cost of a carriage 
manufactured by the plaintiff for the defendant according to an 
order given by his agent. It does not appear that it was not made 
as a thing i in the general business of the plaintiff. In spite of these 
decisions yand with due deference to them, this question may still, 
in view of the conflict of authority, be considered as open to 
doubt. It is difficult to see how property in the carriage can pass 
from one party to the other without a sale. It can only be by con- 
sidering the materials as sold as they are used and the carriage as 
belonging to the defendant from its first inception. 
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In Abouloff v. Openheimer, 47 L. T. Rep. N. 8. 325, Nov. 3, 
1882, it was held by the English Court of Appeal that it is a good 
defence to an action on a foreign judgment that the judgment had 
been obtained by fraudulent misrepresentations on the part of the 
plaintiff. The defence was demurred to on the ground that the 
facts could and ought to have been pleaded before the foreign 
court, but the court overruled the demurrer. Lord Coleridge, 
C. J., said: ‘*The question is, whether the court which gave the 
foreign judgment has been misled intentionally by fraud which was 
intended to procure the judgment, and which has had influence in 
procuring the judgment. If it is so, since Dutchess of Kingston’s 
case, it can be pleaded. The principle has been stated over and 
over again ; it has been stated by Lord Campbell, C. J., in Bank 
of Australasia v. Nias, 16 Q. B. 717, and by Lord Selborne, L. C., 
in Ochsenheim v. Papelier, 28 L. T. Rep. N. 8. 459, L. R. 8, ch. 
695, who cites authorities and treats it as clear.’’ Lord Coleridge 
said again: ‘‘There was an ingenius attempt made to distinguish 
the present case by accepting the proposition which I have stated 
and attempting to bring the case within another proposition which 
is equally clear; namely, that the courts in this country will not 
examine a foreign judgment, and that the Russian court must have 
decided the question raised by this defence and come to the con- 
clusion that there was no fraud. I think the answer to this con- 
tention was given by Mr. Benjamin and Mr. Cohen, that the 
question whether the court was misled cannot have been submitted 
to the court or have been at issue on the trial, and therefore can 
never have been decided, and consequently the English courts are 
not discussing any question that has been submitted to the foreign 
courts.’’ It is held in the United States that the judgment of a 
foreign court may be impeached for fraud in the obtaining of it. 
Story Conf. Laws, § 607; Lozier v. Westcott, 26 N. Y. 146, but the 
states are not foreign to each other for that purpose, Gulick v. 
Loder, 1 Gr. 68; Gordon v. Mackay, 5 Vr. 286; Christmas v. 
Russell, 5 Wall. 290, 304; Maxwell v. Stewart. 22 Wall. 77. 


—_—_—_—__—_——@ ee ——_______ 


THE DECLINE OF THE LAWYER. 


I propose in this article to express my views on the question of 
whether, in view of existing facts and conditions, the profession of 
the law offers as brilliant a prospect to those entering it as it did in 
former years. Without going into history at all, we know that in 
all countries of the globe, from the early ages down to within the 
last twenty-five years, the lawyer has been one of the most respect- 
ed members of the community in which he lived. He has been 
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looked up to and courted more than any other man. His clients 
loved him and fought under his banner. He had aclientage which 
he could depend upon, who would be satisfied with no other man, 
who trusted him as a few clients still do trust their lawyer. He 
made money. But there has been a change working in later years 
which has altered the attitude of client to attorney, has dimmed 
the halo which encircled the lawyer’s head, and reduced the pros- 
pects of his making any money to the minimum. 

I attribute this change to two facts. The increase of the number 
of lawyers, and the decrease of legal business. 

Some hold the first fact alone responsible for the change, the in- 
creased number. I have great respect for their opinion, but I feel 
positive that at the present time there are not only more lawyers 
in proportion to the population, but also much less business for 
them than there used to be. 

Before proceeding to discuss these two points I will mention here, 
so that I shall not have to be continually repeating it, that in exam- 
ining the first point, namely, the growth of the Bar, I have taken 
as an example the city of Newark. I see no reason why it is not 
fair to take one city, indiscriminately, and argue from the facts as 
we find them there. 

I would also explain that in commenting on the quantity of busi- 
ness, I have taken the county of Essex as a stand point. If the 
truth should be that the examples taken are not fair criterions of 
the whole state, then, what I say here will be of interest only to 
members of the profession practicing in those places. 

First, then, are there more lawyers ? 

Every member of the Bar thinks his own city more crowded with 
lawyers than any other, but it is not alWays the case. You may 
take the cities and towns straight through the eastern and western 
states and back again through the southern, and if you are looking 
for a place where there is really a chance for a lawyer, where they 
really need one, you will not find it. The profession in the United 
States is very much over-crowded and large accessions are constant- 
ly being made to it. The law schools, which arenumerous and in 
most cases excellent, have been most prolific in swelling our list. 

Let us look for a minute at the city mentioned and see how the 
number of lawyers has increased there. 

Beginning with the year eighteen hundred and sixty-five, I find 
that there were but fifty-four lawyers there then, in a population of 
eighty-seven thousand four hundred and twenty-eight, which makes 
the proportion of one lawyer to every sixteen hundred and fifteen 
persons. From that time, 1865, the number of lawyers has in- 
creased much faster in proportion than the population. 

Still continuing with the same city, in 1870 there were seventy- 
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seven lawyers in a population of one hundred and five thousand 
tive hundred and forty-two, making the average per lawyer, thir- 
teen hundred and seventy, which is two hundred and forty-five less 
than the average of 1865. Now come down to 1875. In that year 
we find one hundred and fifty-one lawyers, within three of being 
double the number found five years previous, and this number ina 
population of one htindred and twenty-three thousand three hun- 
dred and ten, giving an average per lawyer of eight hundred and 
sixteen, being five hundred and fifty-four less per man than in 1870 
and just 800 less per man than in 1865. 

In other words, between 1865 and 1875, a period of ten years, the 
lawyers’ list had increased three fold, while in the same period the 
population had not even doubled, being less than one-half as much 
again increase. 

In 1880 the proportion of lawyers to the population was one to 
seven hundred, being one hundred and sixteen persons less than 
the average of 1875, all going to show that the population does not 
keep pace with the increase in number of those seeking wealth and 
fame at the Bar. 

And at the present time, the opening of the year 1883, we find 
that if, in the community referred to, every individual was a client 
of some lawyer, and were divided equally among them, each law- 
yer would have only three-eighths as many clients as the lawyer of 
1865 would have had under the same arrangement. I think we 
may as welladmit, without any further statistics, that the number 
of lawyers in that city has increased out of all proportion to the 
population or its needs. 

Of course Ido not mean to say that the proportion of lawyers to 
the population is the only thing to be considered in calculating the 
chances the former have of doing a profitable business. A great 
many other elements enter into it, such as the character of the peo- 
ple there, whether conservative and slow, or energetic, or lively, 
also the kind of business done there, whether of a wholesale or re- 
tail nature. These no doubt affect the question materially. 

Some localities may have changed in the respects mentioned and 
so have influenced the professionin that place. If they have, they 
are the exception, but I do not think the city we have taken for a 
‘sample has changed in its characteristics in the last twenty-five 
years sufficiently to affect the point. Its people are the same now 
as then, its business, except in matter of volume, is about the 
same now as then, so that in considering the relation of our pro- 
fession to the city, without entering into calculations and statistics 
entirely beyond the intention of an article like this, the comparison 
of the numbers as given above furnishes us with some ground for 
argument. 
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Now as to the quantity of business which the lawyers have. 

I believe as I before remarked that, in addition to there being too 
many lawyers, there is less business of a legal nature required to 
be done at the present time than formerly. 

A great many business men in our large cities and active towns 
have acquired from experience a sufficient knowledge of legal prin- 
ciples and forms to enable them to guide their affairs through dan- 
gers every day which twenty-five years ago they or their prede- 
cessors would have taken the advice of a lawyer upon. 

In past years, and not very long past either, lawyers were looked 
upon with awe—their language and forms were mysterious; that 
greatest of all bugbears to the ignorant, the jail, opened and shut to 
the lawyer’s hand; clients feared the law as much as they respected 
it and were satisfied to leave its depths unexplored save through 
the guidance of a skillful practitioner, and him they were careful 
to propitiate. 

To-day upon the desk of many business men will be found a box 
of seals and wafers, blank forms for leases, deeds, bonds and mort- 
gages and agreements, and they know how to fill them up too. 
Constant intercourse with lawyers and familiarity with legal mat- 
ters have taken away the awe and mystery formerly existing in 
the minds of the clients and they now are not afraid of the lawyer, 
nor are they afraid to draw for themselves many papers which we 
naturally expect to draw for them. 

The old adage that ‘‘a man who is his own lawyer has a fool fora 
client,’’ is not nearly as true as it was some yearsago. Many young 
men have graduated from the law schools and spent the requisite 
time in an office simply that they might become familiar with the 
principles of law and so be able to manage their business or private 
estates without the continual assistance of a lawyer. 

Mercantile agencies and collection bureaus have been started in 
almost every large city. These inform their patrons of the finan- 
‘cial standing of their customers and make collections at reduced 
commissions, both, no doubt, great and satisfactory helps to the 
business man. I do not under-rate the value of such institutions, 
but mention them because I think their introduction has affected 
the quantity of business that nafurally goes to the lawyer. 

The higher order of intelligence of the man of business of to-day 
enables him to understand the reported decisions covering almost 
all points that are likely to arise in his business, and to use such 
knowledge. 

The system of our jurisprudence has, by numerous adjudications 
been made plain to the best of our men in mercantile life and they 
stand somewhat on a level with the younger members: of the bar, 
understanding the legal principles and applying them to their busi- 
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ness. Such men do not need a lawyer so often as they would with- 
out that information. A large number of law books are bought. 
and studied by business men ; many treatises on mercantile law are 
printed especially for circulation among them; many men bring 
suits, just as many more are sued, many have talkative friends who 
are on one side or the other of a case and argue it out of court all 
the time. Ina thousand different ways is legal knowledge dissem- 
inated and brought directly to those who otherwise would have 
consulted a lawyer. Ido not say that legal opinions acquired in 
this way are good things to depend upon, but some do depend up- 
on them and use them, and there is just that much legitimate busi- 
ness takenfromus. If there is any truth in what I have so far 
said, and I think there is, it goes to show that the great classes who 
formerly could not get along without the services of a lawyer are 
not now so dependent upon him, and do not consult him, or, what 
is more to the purpose, do not employ him, except in very important 
matters. Itgoes to show, I think, that the kind of services a law- 
yer iscapable of rendering is not now so muchin demand. People 
draw their own agreements, and even deeds; real estate agents and 
surveyors now do a good deal of the lower grade of law business 
and consequently there is that much less for the lawyer. That the 
litigated business in the common law branch of our profession has, 
from some cause or other, fallen off to a wonderful extent is very 
evident. 

From 1865, litigation in the county referred to increased gradu- 
ally until it reached very large proportions in 1875, when there were 
one thousand and twelve cases on the law calendars, which, leaving 
out of consideration the lawyers in the townships, for the sake of 
calculation only, and dividing the cases equally, would have given 
seven in that year to every lawyer ; as I said, from 1865 the lists of 
causes gradually grew, there being an average of five and a-half 
causes to each lawyer that year. 

In 1870 there were five hundred and eighty-three cases among 
seventy-seven lawyers making about seven and a-half foreach. In 
1871, five hundred and sixty-three cases. 1872, six hundred and 
eighty-seven. 1873, seven hundred and thirteen. 1874, seven hun- 
dred and eighty-nine. 1875, one thousand and twelve. 

‘ All the years from 1875 show a great decrease, and coming down 
to the year just closed we find but one hundred and seventeen cases 
on the calendars for the three terms, a difference between 1882 and 
1275 of almost nine hundred cases, and when we remember that we 
have one hundred and ninety lawyers in the city of Newark be- 
sides a good many in the county outside of the city, we can readily 
see how many cases each lawyer probably had last year, in com- 
parison to the seven he very likely had in 1875, and this reduction 
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in litigation occurred right in the face of an increase in population 
of more than fifteen thousand. The figures I have given relate to 
but one branch of the law, namely: The contested cases in the Su- 
preme Court and Circuitin the one county. Now take the business in 
the courts of the same county, without reference to which cases 
were tried and which went by default. Beginning with 1865, we 
see that there were four hundred and thirty-two suits actually be- 
gun. Some of these no doubt were contested and some went by de- 
fault;add about seventy more for Supreme Court cases tried at 
the Essex Circuit and we have five hundred cases for 1865. 

From that year they increased until the maximum was reached 
in 1876 when there twelve hundred and ninety-six cases started in 
Essex county; add to this the number of cases started in the Su- 
preme Court and tried in this county, and we have the round num- 
ber of sixteen hundred and seventy-nine cases. Whata year for 
county clerks and lawyers. The greatest litigated business was in 
1875. The largest number of cases were begun in 1876. 

From then down the number of cases begun has decreased rapid- 
ly, and in 1882 there were but two hundred and forty cases begun 
and only sixty-nine of the Supreme Court cases tried here which 
gave a total of three hundred and nine cases for 1882, against six- 
teen hundred and seventy-nine for 1876. Consider, now, the prob- 
able increase, of 15,000, in the population of the county, tke in- 
crease of millions in the volume of general business, both of which 
facts should increase the lawyers’ business rather than decrease it, 
and then think that instead of being on the increase it has fallen 
off, in the number of suits begun, five hundred per cent. in the 
number of contested suits eight hundred per cent., and that the 
lawyers since 1865 have increased in number four hundred per 
cent., and let me ask you what prospect the gentlemen at the 
Bar have of attaining a position of wealth and luxury in the prac- 
tice of their profession, if these odds against them continue to 
increase or even stand where they do now. 

Do we receive any encouragement when we turn to the Probate 
or the Criminal Courts? No; we do not. The business in the Surro- 
gate’s office has hardly varied in the past five or ten years. It re- 
mains at about the same average of one-and-a-quarter estates per 
day all through the year ; the change when perceptible is for the 
better. As to the criminal business, that has fallen off too, not to 
so great an extent as the civil, but still enough to be felt by the 
lawyers. The criminal cases have decreased about one-third, which 
speaks well for the. good behavior of the community, but also 
serves as another argument on the question before us. 

Where is our hope? Our hope is in the Court of Chancery. 
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Here business has really increased. If it will only stand by us 
we will yet live and grow fat. 

Some of the increase in this court, however was but temporary, 
and was due to the foreclosure of mortgages after the panic, and 
is now nearly over, but there is an increase also in the chancery 
business exclusive of mortgages, as for example in matters of 
breaches of trust, receiverships, divorces, legacies, land titles, and 
railroad difficulties ; but with all the increase in this department 
the loss in the Supreme Court and Circuits is nowhere near made up. 
The figures in regard to the chancery business have not reached me 
in time for insertion in this article. 

Those who have followed me thus far have perhapsdone so only 
with the hope that before I finished I might suggest a practical 
remedy. I cannot doit. I know of none that I am now prepared 
to advance. We cannot increase the bulk of the business in any 
way that I know of, but if we could decrease, or at least prevent 
the increase of the number with whom it must be shared. we would 
all be benefitted. 

We cannot say with Herr Most, the German Socialist, ‘‘ Kill! 
Kill !’? and so deplete our ranks, but there is a chance that by 
plain advice and a fair showing of the present condition of the Bar 
and the slight chance of great success there, we may deter some 
from entering it, who do not really know what is before them and 
have never seriously considered their prospects. As a younger 
member of the Bar, I am not at all discouraged and I do not write 
this as a fling at a profession in which I have been unsuccessful. 
Not at all! Ihave overcome some of the obstacles and got past 
many of the hardships, but I sympathize with those who come 
after me, and I simply write this that the subject may be brought 
to the attention of lawyers and those anxious to become lawyers, 
with a few more facts than are usually at hand in general conver- 
sation. I have only desired to state the present condition of affairs 
and give the reasons why in my judgment it is worse than impru- 
dent for a young man to decide to follow any profession or occupa- 
tion which is as crowded as that of the law. 

A young man in deciding upon his life’s work ‘naturally desires 
one that will be congenial to his tastes, one that there is plenty of 
room to grow in, and one that will yield him at the very least, an 
income, from which he can save a little every year, which judicious- 
ly handled will enable him in advanced life to throw off the burden 
of active business, and to die knowing that his wife and children, 
if he be so fortunate, will live comfortably and out of the reach of 
poverty. This seems a very moderate demand in return for a life’s 
attention and work—it is very moderate. Yet if you want the 
last thing mentioned as desirable, the savings, do not enter the Bar. 
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It may be congenial, and surely there is plenty of room to grow, 
but the chances of accumulating a moderate sum and leaving any- 


thing when you die are slim. 


It is said that “ lawyers work hard, live well and die poor.”’ 


The 


“‘work hard”’ and ‘‘ die poor’’ we will admit; many have proved 
it; but the ‘‘ live well’? requires the strongest kind of documentary 


evidence before we'can be convinced of its truth. 
eliminate that, and you have only 


is the only redeeming feature ; 


The ‘‘ live well”’ 


what any other occupation in life will gladly and certainly furnish 
you, the ** work hard ”’ and ‘‘ die poor.”’ 


HUMPHREYS" SPECIFIC HOMEOPATHIC MEDICINE CO. v. 


J. A. M., JR. 


WENzZ. 


(Cireuit Court, D, New Jersey. November 24, 1882.) 


1. Trade-Mark — Numbers — Words — 
Deception. Numbers constitute a lawful 
trade-mark when they indicate origin or pro- 
prietorship and are used in combination with 
words and other numerals. 

2. The words ‘*homeopathic specifics,” 
standing alone, cannot be appropriated as a 
trade-mark ; but can be when used in con- 
nection with serial numbers. 

3. The complainant was first to adopt 
such method of putting up homeopathic med- 
icines, and by reason thereof certain specific 
remedies have come to be known in the trade 
by numbers alone. 


‘* Reeves’ Improved,” in place of ‘* Hum- 
phreys’,” before the words ‘‘ homeopathic 
specifics,” does not take the defendant out 
of the class of imitators; such prefix does 
not meet the difficulty, as the remedies are 
purchased by the public by the numbers 
alone, and the defendant has made use of 
such numbers. 

5. If the resemblance is such as not only 
plainly to suggest an intention to deceive, 
but is calculated to mislead the public, who 
are purchasers of the article, and thus to in- 
jure the sale of the goods of the proprietor of 
the original device, the injured party is en- 


4. The use of another such as __ titled to redress. 


In Equity. 

Mr. A. J. Todd and Mr. A, Q. Keasbey, for complainant. 

Mr. J. Frank Fort, for defendant. 

Nixon, D. J.: The bill of complaint filed in the above case al- 
leges that the complainant isa corporation, organized under the 
laws of the state of New York, by the name and title of ‘‘The 
Humphreys’ Specific Homeopathic Medicine Company ;’’ that for 
upwards of twenty years past it has manufactured and sold a series 
of thirty-five homeopathic specific medicines or remedies, which 
have been put up in bottles containing thereon labels and wrappers 
having printed thereon the words ‘‘ homeopathic specific,’’ in con- 
nection with numbers in a series, and particular reference to dis- 
eases or infirmities for which the medicines in the bottles are in- 
tended as specifics ; that the complainant’s designation of said se- 
ries of homeopathic specific medicines is by the words ‘‘ homeo- 
pathic specific,’ and by numbers in a series as follows: No. 1, fe- 
ver, congestion, inflammations ; No. 2, worm fever or worm disease; 
No. 3, colic, crying, and wakefulness of infants, No. 4, diarrhoea 


name, 
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of children and adults ; No. 5, dysentery, gripings, bilious colic ; 
No. 6, cholera, cholera morbus, and vomiting; No. 7, coughs, 
colds, hoarseness, bronchitis ; No. 8, toothache, face-ache, neural- 
gia; No. ¥, headache, sick headache, vertigo ; No. 10, dyspepsia, 
biliousness, costiveness ; and so on, upwards, in the same serial or- 
der, to 35; that by reason of the use of numbers in serial order, in 
connection with the words ‘* homeopathic specific,’’ the books and 
pamphlets of the complainant, descriptive of its homeopathic spe- 
cifics, and the directions therein contained relating to their use, 
could be referred to by the defendant in the sale of his ‘‘ homeo- 
pathic specifics,’ and such books could be used with the defend- 
ant’s medicines to a large extent in the treatment of diseases, with 
the serial order of specifics put up and sold by him, equally as well 
as with the serial order of specitics put up and‘sold by the com- 
plainant. 

The bill further claims that the complainant was the first to use 
specifics in homeopathy, and the first to adopt the term ‘* homeo- 
pathic specifics,’’ and to use in connection with these words num- 
bers to designate the medicines and the diseases for which such 
medicines are intended as specific ; that such adoption is not de- 
scriptive, but denotes origin and ownership ; that the use of said 
numbers in connection with these words is wholly arbitrary, as 
symbols to denote origin and ownership ; that such use has become 
so acknowledged and acquiesced in by the public that the specifics 
are now known by numbers only, and are ordered and called as 
such, instead of by the names of the particular complaints or dis- 
eases or remedies therefor ; and that its medicines thus put up in 
bottles labeled as ‘‘ homeopathic specifics,’’ and numbered in series, 
have acquired a high reputation throughout the United States and 
have commanded and still command an extensive sale, and have 
become a great source of profit to the complainant. 

The charge is that the defendant has infringed the complainant's 
trade-mark by taking bottles of about the size of complainant’s, 
putting labels thereon, and printing in conspicuous letters the 
words ‘‘ homeopathic specifics,’ and numbering the series from 1 
to 40, as the complainant’s are numbered from 1 to 35; that in re- 
gard to the most usual remedies for the most common complaints 
or diseases he has adopted the same numbers for the same 
diseases, that complainant has used for many years ; and that the 
effect of such imitations is to deceive the public by making pur- 
chasers believe, when buying the specifics of the defendant, that 
they are obtaining the complainant’s remedies. 

An application is now made for an injunction to restrain the de- 
fendant, pendente lite, from the continued use of such labels in 
connection with numbers. 
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The case presents an interesting question. A trade-mark is any 
proper mark by which goods and wares of the owner or manufac- 
turer are known in the trade. Courts of equity have two objects 
in view in granting injunctions against their imitation: (1) To se- 
cure to the individual adopting one the profits of his skill, in- 
dustry, and enterprise; (2) to protect the public against fraud. 
There are limitations upon the devices or symbols that may be 
adopted. To be lawful they must have reference to origin or own- 
ship, and not to quality. They must not be of such a character 
that their use will give a monopoly in the sale of any goods other 
than those produced by the person who invokes the protection of 
the court. Mere numbers are never the objects of a trade-mark, 
where they are employed to indicate quality, but they may be where 
they stand for origin or proprietorship, in combination with words 
and other numerals. These principles are elementary, and have 
been stated in order to test the case by them. 

It cannot be successfully maintained that the words ‘‘homeopathic 
specifics,’ standing alone, can be appropriated by any one as a 
trade-mark ; they are too broad, and if allowed would give the 
taker a monopoly in the school of medicine which Hahnemann, its 
founder, threw open to all disciples. Canal Co. v. Clark, 13 
Wall. 311. 

A ‘‘specific’’ in medicine, says Dunglison, is a substance to 
which is attributed the property of removing directly one disease 
rather than any other. A ‘thomeopathic specific,’’ therefore,is a rem- 
edy pertaining to homeopathy which exerts a special action in the 
prevention or cure of a disease. The name can no more be appro- 
priated, and is no more the property of Humphreys, than any 
other practitioneer of the homeopathic system of therapeutics. But 
I do not understand that the complainant’s solicitor claims this. 
W hat is contended for is the right to use these words in connection 
with serial numbers. Humphreys was the first to adopt such a 
method of putting up homeopathic medicines, and the proof is that 
certain specitic remedies for particular complaints or diseases have 
come to be known in the trade by the number which he adopted to 
designate them ; that the defendant has in several instances applied 
the same numbers to the same remedy ; and that such an imitation 
is calculated to impose upon unwary purchasers, who are in the 
habit of buying Humphreys’ specifics by the numbers with which 
he indicates them. 

The defendant insists that the use of the words ‘‘ Reeves’ im- 
proved” before ‘‘ homoepathic specifics,’ takes him out of the classe 
of imitators or infringers, as they sufficiently reveal to purchasers 
that they are not getting Humphreys’ remedies ; but that prefix to 
‘*specifics’’ does not meet the difficulty, which is that some of 
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these remedies are purchased by the public by numbers, and that 
he has copied the complainant’s numbers for the same alleged 
specifics. Besides, it is now well settled that to entitle the propri- 
etor of a trade-mark to relief, or to establish a case of infringement, 
it is not necessary to show that the imitation is exact in all partic- 
ulars. If the resemblance is such as not only to plainly suggest an 
intention to deceive, but is calculated to mislead the public, who 
are purchasers of the article, and thus to injure the sale of the 
goods of the proprietor of the original device, the injured party is 
entitled to redress. Walton v. Crowley, 3,Blatchf. 440. 

It is difficult to believe that there was no intention to deceive in 
the case, although the defendant swears that adopting the same 
numbers which Humphreys has used was purely accidental. He 
states in his affidavit ‘‘ that the names of diseases claimed to be 
cured by the remedies of the defendant are different by the num- 
bers from those of the complainant, and that whatever similarity 
there may be in diseases and numbers arises from accident and not 
intention.”’ 

Humphreys’ specifics for fevers, diarrhoea, colds, dyspepsia, 
rheumatism, whooping-cough, gravel, nervous debility, urinary 
difficulties, painful menses, and epilepsy, are respectively num- 
bered, 1, 4, 7, 10, 15, 20, 27, 28, 30, 31, and 33. The defendant has 
printed his list with the same diseases or complaints designated by 
precisely the same numbers. If this was accident and not inten- 
tion it is one of the most remarkable coincidences that ever occurred, 
and is a serious tax upon human credulity. 

A preliminary injunction must issue against the defendant, re- 
straining him from using the above numbers, in connection with 
the remedies for the above diseases or complaints, until the further 
order of the court.—Federal Reporter. ° 

Note.—See Burton v. Stratton, 12 Fed. Rep. 696, and note 704; Shaw Stocking Co. v. 
Mack, Id. 707, and note 717 ; Ginter v. Kinney Tobacco Co., Id. 782 ; Wm. Rogers Man- 


uf’g Co. v. Rogers Manuf’g Co., 11 Fed. Rep. 495 ; Singer Manuf’g Co. v. Riley, Id. 706 ; 
Hostetter v. Adams, 10 Fed. Rep, 838. 


NEGBAUER ». SMITH. 
(Hrrors and Appeals of N. J. Abstiact, Dec. 30, 1882.) 


Conveyances. —Covenant—Description. 


In an action of covenant on a deed the breach alleged was that 
the grantor did not own as much land as was described in the deed. 
« The description of the premises in the deed was as follows: Be- 
ginning in the easterly line of Grove Street at a point 172 feet, more 
or less, from Market street, said place being in the centre of the 
party wall dividing the brick house on the lot herein described 
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from the house on the lot adjoining on the south, thence northerly 
along Grove street nineteen feet, or a fraction more or less, to brick 
house belonging to William B. Smith, thence easterly at right 
angles to Grove street eighty feet or a fraction more or less ; thence 
southerly parallel with Grove street, nineteen feet, or a fraction 
more or less ; thence westerly, at right angles to said Grove street 
and running through the centre of said party wall eighty feet or a 
fraction more or less to Grove street and place of beginning. 

The lot was really only about sixty-four feet deep and was 
bounded by a fence in the rear as well as on the sides. The house 
was one of a row of brick houses. It was held by the Supreme 
Court that the conveyance was limited by the boundaries establish- 
ed by the fences and that there was therefore no breach of cove- 
nants. 

The opinion of the court was delivered by the CHANCELLOR, who, 
after stating the facts, said: There is no reference in the descrip- 
tion to monuments or to the fence. The fact that the house was 
one of a row makes no difference nor can the fence govern the 
meaning of the deed in the absence of all reference toit. The 
course and distance are the only safe guides. 

, Judgment reversed. 


JAMES B. BOYLAN, JR., v. EUGENE KELLY—JAMES McKENNY v. SAME. 
(Errors and Appeals of N. J. Abstract, Dee. 30, 1882.) 

Corporations.—Chattel Mortgage—Sale of Franchise—Sheriff’s Sale—Inadequacy of 
Price —Salein Bulk. 

The appeals presented a controversy between rival claimants of 
the rolling stock of the Newark & South Orange Horse Railroad 
Company. The property was sold under a mortgage and execu- 
tions against James B. Boylan and against the Horse Railroad 
Company. 

Mr. R. W. Parker for appellants. 

Mr. J. W. Taylor for respondents. 

The opinion was delivered by Knapp, J., who held: 1. That the 
complainant’s mortgage given by the corporation prior to 1876 was 
invalid as against creditors because it had not been refiled. The 
act of 1876 relating to mortgages by corporations has already been 
held not to be retrospective, and the lien of the complainant hav- 
ing been already lost by the failure to refile before the passage of 
the act, the act does not restore it. 

2. The purchaser of the property of a corporation under a judg- 
ment may exercise the franchises, but he is not obliged to do so. 
Whether he has done so or not isa question of fact. In this case 
the property in question was vested in the new corporation and not 
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in James B. Boylan. Judgments against the latter could not affect 
it. The judgments which did affect it were those of Wilkinson, 
Gaddis & Co. against the company. 

3. That there was no actual fraud in the sheriff's sale. 

4. That the sale was invalid for inadequacy of price, and because 
the property was sold in bulk and at a place at a distance from it. 
These have been held to be good grounds for setting aside a sale. 
Public policy requires it. The rights of creditors in general are in- 
volved. On the other hand titles must be secured. The error in 
former cases has been in holding such sales void. They are void- 
able on due application made, when innocent creditors are not in- 
volved. Actual fraud is not necessary to be proved. Breach of 
trust is sufficient. In this case the property was sold at a great 
distance from it. Notices were not put up in the usual places. 
The whole of the property was sold for adollar. There was no 
probability of a higher bid except for the sake of appearance. 
Such a sale ought not to stand in any court. 

5. Setting aside the sale would not relieve the complainant, who 
was the mortgagee ; the judgment creditor would retain hislien. A 
new sale ought to have been made. This cannot be done because 
the property is in court in the form of money. The money should 
be treated as the proceeds of the new sale. The judgments ought 
to be first paid. They have already been paid by McKenney, who 
has bought the property under a mortgage. The fund should go 
to McKenney to the extent of his present claim. So much as is 
not needed for the prior claimants should go to the corporation. 

Appeal of J. B. Boylan, Jr., dismissed. Judgment reversed in 
form in both cases. No costs. 





ADAMS, SHERIFF, PROS. v. DISSTON. 
(Zrrors and Appeals of N. J. Abstract Dee. 30, 1882.) 


Sheriff.—Rule upon—To pay over money he has omitted to obtain. 


Mr. Slape for prosecutor. 

Mr. Sharp for defendant. 

Opinion by Drepur, J: Held, 1. That a writ of error will lie to 
an order on a sheriff to pay over money. The order was final and 
- is analogous to a judgment. 

2. That the order was right in this case. There were three rea- 
sons assigned by the sheriff why the order should not have been 
made. First, that the property. he was directed to levy on was not 
the property of the defendant. This is not sufficient. The sheriff 
had taken a bond of indemnity. He must look to that. Second, 
that he had not actually received the money, and the proceedings 
should have been for breach of duty by amercement, or by sci. fa., 
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or an action of assumpsit. The rule on the sheriff has taken the 
place of the cumbrous proceeding by sci. fa. or assumpsit, and it 
may be used when the sheriff has wrongfully omitted to obtain the 
money. Third, that the property was given up by the consent of 
the plaintiff's attorney. This was not sustained by the proofs. 
Judgment affirmed. 





WILLIAM H. GROVES, JR., vu. VAN DUYNE AND STOUT. 
(Errors and Appeals of N. J., Dec. 30, 1882.) 
Justice of the Peace.—Action against, for judicial act. 


Mr. A. V. Schenck for plaintiff in error. 

Mr. Vanderbilt and Mr. Stewart for defendant in error. 

BEASLEY, C. J., delivering the opinion of ‘the court, said : 

This is an action of trespass against a justice of the peace for 
acts done under color of his office in a case which appeared from 
the facts before him to be within his jurisdiction, but which after- 
ward proved to be beyond it. 

The doctrine is well settled that no action will lie against a judge 
for an erroneous judgment; Loftus v. Fraz, 14 Vroom 667. 

The embarrassment arises where an attempt is made to define 
exactly what are judicial acts. It is said everywhere that the 
judge to obtain immunity must restrain himself within his juris- 
diction. 

But the rule is not broad enough. It omits those cases in 
which the judge has to decide whether or not he has jurisdiction. 
These do not come within the rule, but that is the precise case here. 
He has in law no jurisdiction in the matter and yet I think heis 
not liable. Where the judge has to decide whether the facts of 
the complaint make out his case within his jurisdiction he comes 
within the protection of immunity. Citingcases. The great weight 
of the decisions is in opposition to the theory that if the particular 
case is not in fact and law within his jurisdiction the judge is sub- 
ject to acivil action. The jurisdictional fact in a particular, case is 
not the test of the liability to an action. Nevertheless it must be 
conceded that there are cases in which it is held that where a 
magistrate goes beyond his jurisdiction he is liable for his acts. 
Citing cases. The rule is that the magistrate is responsible in any 
given case unless the case is put by the complaint colorably within 
his jurisdiction. When the complaint puts before him facts upon 
which he must decide whether he has jurisdiction or not, this is a 
jurisdictional act and he is not liable ; but if there are no facts upon 
which he may decide this question, he is liable if he acts upon the 
case to the injury of any person. 

In the present case the judgment of the Circuit Court must be 
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affirmed. The justice had before him facts which made the juris- 

diction colorable. ‘ 
The other defendant only made the complaint. He is not liable 

for the acts of the justice. Affirmed unanimously. 











































MARQUIS D. L. GAINES v. ANDREW J. SMITH, ET AL. 
(Zrrors and Appeals of N. J. Abstract Dec. 30, 1882.) 
Descent—Degrees. 

Mr. B. Williamson for appellant. 

Mr. H. C. Pitney for respondents. 

BEASLEY, C. J. said: We hold that by the sixth clause of the 
statute of descents a great uncle is of equal degree of consanguin- 
ity with a first cousin. | 

PATERSON, J., read a dissenting opinion. 





MAYOR OF JERSEY CITY v. JOHN C, COPPER. 
THE SAME v. CHARLES P. BROECK, ET AL. 


(Errors and Appeals of N. J. Abstract Dec, 30, 1882.) 
Bond of City—Commercial paper—Embezzlement. 

Mr. Allan Mc Dermott for appellants. 

Mr. James B. Vredenburgh for respondents. 

Van SyckeL, J.: This was an action for overdue coupons of 
forty-year bonds of the city of Jersey City. 

The bonds bore the signature of the proper officers, were duly ex- 
ecuted and were payable to bearer and were afterwards embezzled 
by the treasurer to whom they were entrusted for negotiation. 

The rule governing commercial paper gives validity to it in the 
hands of a bona fide holder although it was obtained by fraud, but 
the paper must not have been void at the beginning. Bonds are 
on the same footing as commercial paper. The rule in the United 
States Supreme Court is that if the party had power to contract | 
and the bond was duly executed by lawful officers it is valid in the | 
hands of bona fide purchasers. 

In this case the bond was embezzled by the treasurer. The bond 
being duly executed, it is no defence that the person entrusted 
with the bond for negotiation applied it to his own use. Whether 
it would have been good if locked up in a safe and never delivered 
is a different question. On this there has been contrariety of de- 
cisions. Judgment affirmed. 





JONATHAN H, CRANE v. THE CITY OF ELIZABETH. 
(Errors and Appeals of N. J. Abstract Dec. 30, 1882.) 
Eminent Domain—/Highway— Mortgage. 
Land in the city of Elizabeth subject to a mortgage was taken 
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for the opening of a street and the money awarded. for damages. 
was paid tothe owner and not to the mortgagee. The mortgage 
remaining unpaid, the mortgagee brought suit against the city for 
the land. 

Mr. F. M. Voorhees for appellant. 

Mr. Frank Bergen for respondent. 

Dixon, J., delivered the opinion of the court: The constitution. 
does not prohibit the taking of lands without compensation in such 
a case as this, but says that the land may be taken for public high- 
ways as heretofore until the legislature shall direct compensation 
to be made. That the legislature in section 96 of the charter has 
directed compensation to be made to the owner, and that this does 
not, in the connection in which it is here used, include the mort- 
gagee. The lien of the mortgage is removed from the land. The 
mortgagee must make application for the damages before the money 
is paid over. . 

Maatg, J., read a dissenting opinion. Kirkand Paterson, JJ., 
concurred with him. 





HUMMER v. STATE, EX REL.RICHARDS. BUCHANAN v. STATE, EX REL., &c. WIED- 
ENMAYER v. STATE, EX REL., &c. 


(Errors and Appeals of N. J. Abstract Dec. 30, 1882.) 
‘Tax Commissioners of Newark—General and Special Laws. 

Mr. Young for the defendants. 

Mr. Potts for the relators. 

Held, That the act changing the term of office of the Board of 
Assessment and Revision of Taxes which applied to Newark alone 
was not a special law and was constitutional. Judgment of ouster 
affirmed although the term of office had expired when it was ren- 
dered. 

Dixon, J., dissented. He said: In my judgment the act was ren- 
dered unconstitutional by the third section which provides that it 
shall not apply to cities having less than 100,000 inhabitants. The 
relators were appointed under this act. 

Judgment affirmed, 7 to 3. 





CORNELL AND DOUGLASS v. ANDREWS. 
(Errors and Appeals of N. J. Abstract, Dec. 30, 1882.) 
Specific Performance.— Defective title. 


On bill for specific performance. 
The purchaser of land refused to take it because of an alleged 
defect of title. The title was derived under a mortgage given in 
New York to a man and his successors and assignees in trust to 
secure the payment of bonds. It was contended that.under the 
statute of New York the mortgagee was a corporation sole and took 
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a fee simple. ScuppER, J., after discussing the facts, held that the 
matter involves the rights of many persons who have bought lands 
under the title and are not parties to the suit. The case does not 
present the complainants’ title as fully as itought. Not wishing 
to cast doubt on the title to the injury of so many persons, we or- 
der that the decree denying relief be affirmed without prejudice to 
a new suit, or to a right to amend. 





MORRIS v. WHITE. 
(EZrrors and Appeals of N. J. Abstract, Dec. 30, 1882.) 
Mortgage— Notice. 

ScuppeEr, J.: lf a judgment creditor have notice of a prior 
mortgage it has the same effect as if it were registered. But the 
fact that the creditor knows that a mortgageis being prepared does 
not deprive him of the right to obtain priority by greater diligence. 
The judge also discussed the effect of a responsive answer under 
oath, and the doctrine of the priority of a judgment over an unre- 
corded mortgage, saying that it is based on fraud. 

Decree affirmed. 





JOHNSON, EXEC’R., v. JOHNSON. 
(Zrrors and Appeals of N. J. Abstract, Dec. 30, 1882.) 


Gift—Release by Parol—Mortgage. 


Mr. John J. Ely for appellant. 

Messrs. Robbins & Hartshorne for respondent. 

Certain mortgages on his, Johnson’s land, had been offered to 
her, the testatrix, in her lifetime, but she would not take them be- 
cause it would increase her taxes. They were then given to Ann 
Jones to be delivered to Miss Johnson after the death of the tes- 
tatrix. 

Reep, J.: Held, That this was not good as a gift, and that the 
doctrine of release by parol could not be admitted to sustain Miss 
Johnson’s claim. - Reversed. 





LEHIGH VALLEY R. R. CO. v. McFARLAN. 
(Errors and Appeals of N, J. Abstract Dec. 30, 1882.) 
Costs—On reversal. 

Mr. McCarter for the Company. 

Mr. Pitney for MacFarlan. 

A judgment had been entered in this court reversing the judg- 
ment below, and ordering costs to the defendants in this court and 
also in the Supreme Court. 

A motion was made to correct this judgment so far as the costs 
were concerned. 

Breastry, C. J.: Held, That no costs can be taken in this court 
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on®reversal ; that no costs can be given in this court unless there is 
a new judgment. In this case therecan be no judgment, but only 
a venire de novo. 

Record amended. No costs in this court. No judgment here 
for costs at all. Costs below must be left to the Supreme Court. 





CHESTER v. HALLIARD. 
(Errors and Appeals of N. J. Abstracts, Dec. 30, 1882.) 
Equity Practice— Parties— Savings Banks. 

Messrs. Linn & Babbitt for appellants. 

Messrs. Collins & Corbin for respondents. 

BEASLEY, C. J.: Held, That several depositors in a savings bank 
cannot join in a bill averring that they were severally deceived by 
a published statement of the managers and induced to put their 
money in whereby they lost it. Nor can they assert their individ- 
ual rights without making the bank a party. 

Decree affirmed. 





DAVIS v. FLAG. 
(Chancellor's Chambers in Newark, January 8, 1883.) 
Equity Practice—LZ ceptions. 

A contested cause in which an answer had been filed had been 
referred to a master under the 29th and 23d rules. On the report 
coming in exceptions were taken on the ground that the master had 
refused to adjourn to allow the defendant to produce evidence not 
then obtainable. Notice was then given by the complainant of a 
motion to set the exceptions down for a hearing. 

Mr. C. Parker for the motion. 

Mr. Z#. Q. Keasbey contra. 

The Chancellor said it was well settled that the matter was not 
the subject of an exception, referring to Douglas v. Merceles, 9 C. 
E. G. 25, and said the proper course was to apply to set aside the 
master’s report. 

Mr. Parker then moved for a decree. 

Mr. Keasbey insisted that he had had no notice of such a motion, 
and asked for further time to take affidavits to set aside the re- 
port. 

Mr. Parker replied that no notice of the motion was required. 

Mr. Keasbey insisted that the casedid not fall within the 23d 
rule which permits a decree without notice. 

The Chancellor sustained this and refused to sign a decree until 
an order nisi should be taken and served. 

Subsequently Mr. Parker called the Chancellor’s attention to the 
fact that the order of reference to a master made by Vice Chancellor 
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Bird expressly stated that the case was referred under the 23d and 
29th rules, and then the Chancellor said that upon the face of the 
record he should be constrained to sign a decree whenever it should 
be presented to him. 

On a later day on petition filed on behalf of the defendant the 
Chancellor granted a rule to show cause why the report and decree 
should not be set aside and the whole matter referred back to Vice 
Chancellor Bird. 

[ Norr.—It would seem from the ruling of the Chancellor in Miller 
v. Miller, 11 C. E. G. 424, that the defendant having been entitled 
to notice of the proceedings before the master was also entitled to 
a rule 2isi.—Eb. | 

BALDWIN v. BUCKMINSTER AND THE MUTUAL BENEFIT LIFE INS. CO. 
(Chancellor's Chambers, Newark, January 8, 1883.) 


Equity Practice—Charge in an Answer. 


The suit was brought for the foreclosure of a mortgage. An 
answer was filed by the second mortgagee. This answer contained 
a charge that the complainant’s mortgage was a lien upon the 
premises only to the amount of the money actually advanced. A 
motion was made to refer the cause to a master under the 29th rule. 

Messrs. Linn & Babbitt for the motion. 

Mr. W. P. Wilson for the second mortgagee. 

THE CHANCELLOR hearing the motion called attention toa rule 
of equity pleading which he said was often forgotten. He said: 
A charge has no place in an answer. It does not puta fact in issue; 
it has no meaning in ananswer. It has a proper place ina bill. 
[ts office there is to call the attention of the party who is to answer, 
but there is no one to answer the answer. If the fact is material 
it must be alleged in some other way. Even if it is material the 
charge may be disregarded and the cause may be disposed of with- 
out reference to it. As it is, the answer sets upno defence. If the 
point is material the defendant may have leave to amend the answer 
so as to aver the fact and not to charge it, and the case will then be 
referred at once to the Vice Chancellor. 





STATE, STAATS, PROS., v». BOROUGH OF WASHINGTON. 
(New Jersey Supreme Court. Nov. Term, 1882.) 
License Ordinance— Sa of liquors. 
Scupper, J.: Held that the prosecutors were not disentitled to 
a writ of certiorari to city ordinance, because they had not been 
convicted of a violation of it. It was sufficient that they had been 
obliged to close their place of business by reason of the enforce- 
ment of it. 
He held also that the common council of the borough has a right 
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to pass an ordinance regulating the times for selling liquors. The 
regulation must be reasonable and with reference to the object of 
Keeping peace and good order. Their power and discretion are not 
arbitrary but subject to the control of the court. Early closing 
may be reasonably required in small towns although not in large 
cities. It seems reasonable to require the saloons to be closed at 
ten o’clock in a small retired borough, like Washington. Authori- 
ties referred to. It was objected that the by-laws of the borough 
required an ordinance of this kind to be passed at a meeting when 
it has been introduced at the previous meeting, and that at the 
previous meeting in this case there had been no business but only 
an adjournment. This objection was held good. An adjourned 
meeting is the same meeting. 

Another objection was that the law authorized a penalty of a fine 
or imprisonment while the ordinance provided for a fine of five dol- 
lars and costs and a forfeiture of the license. The ordinance is in- 
valid in this respect; forfeiture cannot be added toa fine without 
express legislative authority. 

The second section of the ordinance was set aside, but without 
costs. 





GEORGE JACKSON, APPELLANT v. BRIDGET KELLY, ADM’TRIX OF MICHAEL KEL- 
LY DEC'’D, APPELLEE. 


(Passaic Common Pleas. Decided January, 1883.) 


Appellate Jurisdiction. 
{Reported by Mr. Munson Force, of Paterson.] 


The appellant, who was the defendant below, appealed from a 
judgment rendered in the court for the trial of small causes before 
James Loftus, Justice of the Peace. The justice held his court in 
the corporate limits of the city of Paterson. The plaintiff and 
defendant both resided in the township of Little Falls in said coun- 
ty. Counsel for the appellee moved that the appeal be dismissed 
because the law made it compulsory for the appellant to appeal 
only to the district court, from any judgment of a justice of the 
peace in civil proceedings in which such justice had jurisdiction. 
[P. L. 1882, P. 137.] Counsel for the appellant held that the 
statute made the appeal optional either to the common pleas or to 
the district court. 

Mr. W. B. Gourley for appellee. 

Mr. Z. M. Ward for appellant. 

Wooprvrr, P. J.: By the act of 1882 the legislature evidently 
intended that appeals in such a case as this should be taken ex- 
elusively to the District Court in cities where such courts are es- 
tablished. In the language of the statute ‘‘either party may ap- 
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peal only to the District Court.’’ This is obligatory on the appel- 
lant. Let the clerk enter a rule dismissing the appeal. 

[The decision of this case resulted in the dismissal of a number 
other appeals.—ED. | 


BALLINGER v. DEACON. 
(New Jersey Supreme Court. Nov. Term, 1882.) 
Clerk of County—Duty as to making searches. 


On application for a mandamus to a county clerk directing him 
to make a search. The clerk’s answer was that he refused to make 
the search because there was no property in the records answering 
the description, and because the party would not give him a suffi- 
cient description. 

DepuE, J.: Held, The party must give a description which can 
be found on the records. The clerk is not obliged to employ asur- 
veyor, or to say whether or not a description in the records includes 
the one in question. Rule refused. 





STATE v. HICKLEY & VAN HOUTEN. 
(New Jersey Supreme Court. November Term, 1882.) 
Power of Court ¢o direct nolle pros. to be entered. 


On indictment for conspiracy. 

Knapp, J., read the opinion, of which the following is an ab- 
stract: This was an application for the discharge of the defendants 
on the ground that they had not been brought to trial. There is a 
statutory provision for the discharge of a defendant in case the in- 
dictment is not tried at the first term, unless the court for good 
cause direct it to be continued. We think the defendants caused 
the delay by asking for a struck jury. The application cannot be 
granted on that ground. But the defendants go further ; they ask 
us to direct the Prosecutor to enter a nolle prosequi. The evi- 
dence at the trial was such that we are perfectly satisfied that the 
defendants ought not to be convicted on that evidence. 

On the motion for a new trial we considered the case on the mer- 
its, and were satisfied that the defendant should be discharged. 
But the question of power to direct a nol. pros. is a very different 
matter. The Attorney-General alone at common law has that 
power. We know of no case in which the court has exercised the 
power. The state has no desire to oppress, but the representative 
of the state in this matter is the Attorney-General or the Prosecu- 
tor of the Pleas. We will, however, advise the Prosecutor not to 
go on with the case. The motion to discharge is in form denied. 

























SCHMIDT v. TURNVEREIN. 


JACOB FRICHNICHT v. CORNELIUS HULSAIDT. 
(Middlesex Circuit Court. September Term, 1882.) 
Office.— Justice of the Peace.—The title impeached ‘collaterally by certiorari on the ‘ 
of a Justice who has trieda causecannot be judgment. 
On certiorari. 
Mr. R. W. Dayton for plaintiff in certiorari. 
Mr. J. Kearny Rice for defendant in certiorari. 
ScuppeER, J.: It appears by the admitted facts in the case that 
Andrew J. Disbrow, Esquire, a justice of the peace of Middlesex 
county, after the institution of the suit in the above stated cause, 
was elected sheriff of said county, accepted the office and took the 
oath required by statute. He subsequently heard the cause as 
justice of the peace and gave judgment for the plaintiff and against 
the defendant. It is claimed that by the acceptance of the office of 
sheriff his commission as justice of the peace became null and void 
and that he had no authority to hear and give judgment in the 
above cause. Rev. 1,105, Sec. 36. But the question cannot be 
raised in an action or proceedings to which he is not a party. 
Whether he continued in his office of justice of the peace, and was 
authorized to act therein, can only be decided in direct proceedings 
against him, as to the public and third parties ; his acts as justice 
of the peace, done under the color of office, are conclusive when the 
question is raised collaterally. The appropriate form of trying 
his right to exercise the office of a justice is by information or per- 
haps by action against him by the person injured. The question 
can only be raised by making him a party to a suit to determine 
whether his commission or authority has expired by its own limita- 
tion or by his acceptance of an incompatable office. Sherman case, 
122 Mass. 445; Mitchell v. Tolan, 4 Vroom 195; State v. Freehold- 
ers, 6 Vroom 217; State v. Collector of Ocean Township, 10 Vroom 
75. Upon the further ground also the judgment is good under 
Sec. 133 of act constituting courts for the trial of small causes ; the 
action might continue after the expiration of the office of justice of ' 
the peace by the acceptance of the office of sheriff ; the act is : 
remedied for the benefit of litigants and must be construed literally. 
The judgment must be affirmed with costs. 









































BERNHARDT SCHMIDT v. THE SOCIAL TURNVEREIN. 
(Passaic Circuit Court.) 

In case. 

In this suit the plaintiffs declaration set forth that in April, 
1879, he became a lawful member of defendant and in April, 1880, 
he was expelled without having been notified to appear and answer 
the charges against him, notwithstanding the constitution of the 
society required a notice to be given. Plaintiff claimed five thou- 
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sand dollars damage. The jury returned a verdict of one hundred 
dollars. It appeared by the testimony that the allegations of the 
declaration were true. “It also appeared that Schmidt’s case had 
been considered by the state or district and also by the United 
States bund. Whether he appealed or not could ‘not be made out 
cleary. The district bund affirmed the action of defendant, but 
the United States bund reversed defendant’s decision, because of 
the failure to give him notice and reinstated Schmidt as a member 
of said society, June, 1882. No special damage was proved. No 
malice was shown. Defendant’s counsel moved for a non-suit be- 
cause the matter had been adjudicated, the U. S. bund having re- 
versed the action of defendant and vindicated plaintiff. The court 
refused the non-suit, intimating that the bund nor any tribunal of 
the society had compensated plaintiff for the money done by his 
unlawful expulsion, nor was there any provision in the by-laws or 
constitution of the society for the settlement of the liability in- 
curred. Counsel for defendant then requested the court to direct 
a verdict for nominal damage, as this was all the damage that ap- 
peared in the case of which the court was the judge. The motion 
was not granted. The plaintiff did not show any other publication 
of his expulsion than to the district and United States bunds, nor 
for what cause he was expelled. The principal thing disclosed by 
the defence was that he might have been expelled for dishonorable 
conduct, disobedience of the constitution, by-laws, resolutions or 
orders of the society. 

Mr. H. 8. Drury for plaintiff. 

Messrs. Weiss and Scott for defendant. 

Dixon, J., stated in substance: That plaintiff had made out his 
case. There was no question about the propriety of the suit. The 
only question was how much should plaintiff receive for his 
wrongfulexpulsion. It had appeared that plaintiff's expulsion 
had become known tothe district and United States bunds, whether 
by his own appeal or not made no difference. He might have been 
expelled for dishonorable conduct as the constitution and by-laws 
allow. Had it appeared that it was for this, the wrong being great, 
the damage would be proportionate. But as it might have been 
for other and slighter causes, as was shown by the defence from 
their by-laws and constitution, the damage was slighter. The court 
intimated that had the by-laws and constitution provided for ex- 
pulsion without notice, a person subscribing to this by becoming a 
member, could get no relief if expelled without notice. 




















WESTMINSTER HALL AS A LAW COURT. 


WESTMINSTER HALL AS A LAW COURT. 


The inconvenience and heavy expense which the nomadic system 
entailed upon suitors was the cause of the first improvement upon 
the primitive method—a clause in Magna Charta stipulating that 
‘‘eommon pleas should not follow the court, but shall be held in 
some certain place.’’ The ‘‘certain place’’ selected was the great 
Hall of Westminster. The Royal Palace of Westminster had been 
the habitat of the Curia previously to this enactment, but only 
when the king happened to be in residence there; and on the erec- 
tion in 1097 of the hall its meetings had been transferred thither 
from the palace. The reign of Henry III saw another step in the 
right direction; the Curia itself becoming stationary in all its 
branches, a lodging in the hall being assigned to each. 

Once settled in its new abode, surrounded by the effigies of its 
former presidents from Edward the Confessor to Stephen, and pre- 
sided over by the king in person, or in his absence by his deputy, 
the Totius Angliz Justiciarius, the business of the Curia grew 
rapidly in bulk and importance. A Court of Chivalry, under the 
presidency of the Lord Constable and Lord Mareschal, and a court 
for the regulation of the king’s domestic servants, the prototype of 
the more modern Palace Court, were added to those already ex- 
isting. The Barons of Parliament, with the Lord High Steward at 
their head, formed a Court of Appeal from the lower tribunals, as 
well as for the trial of delinquent peers ; while the Courts of Chan- 
cery, Common Pleas, Exchequer and King’s Bench, disposed of the 
remaining legal business. The last named had its domicile in the 
southeast angle of the hall, deriving its name from the marble 
bench, appropriated to the king on coronation days, which served 
as the seat of justice. Here were heard all the pleas of the Crown. 
The northwest corner was occupied by the Court of Common Pleas. 
**In the southwest angle,”’ says Walcott, ‘‘sat the Lord Chancel- 
lor, the Master of the Rolls, and eleven men learned in the civil 
law, called Masters in Chancery ;”’ and as time went on, and even 
more numerous courts became necessary to cope with the re- 
quirements of suitors, a station close to the King’s Bench was as- 
signed to the new Court of Wards and Liveries, instituted by 
Henry VIII, adjoining which sat an earlier sub-section known as ° 
the Equity Court of Request or Conscience. 

The Court of Exchequer—taking its name from the parti-col- 
oured cover of the table upon which the king’s accounts were reck- 
oned—also had its quarters in Westminster Hall, and as late as 
1256 was presided over by the King (Henry III) in person. In 
modern times its president, when the court sat in equity, has been 
the Chancellor of the Exchequer ; and here the selection of fit and 
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proper persons to serve the office of sheriffs of the counties was 
made, and the quaint ceremonials attendant on the presentation of 
the sheriffs of London and Middlesex to the court took place—the 
chopping of fagots and formal counting of horse-shoes and hob- 
nails by the senior alderman, by way of suit and service on the part 
of the city for certain long-defunct tenements in the county of 
Salop and the parish of St. Clement Danes. 

As a criminal court, too, Westminster Hall has been the scene 
of most of the great State trials in English history. Here, on Jan- 
uary 20, 1649, Charles I met his accusers, and refused to recognize 
the jurisdiction of his self-constituted judges. Here, 1305, Wil- 
liam Wallace was condemned to death on charges of treason, sac- 
rilege, and robbery. Here proud protector Somerset, and his no 
less overbearing rival, the Duke of Northumberland, received their 
sentences. And in the list of trials in Westminster Hall figure 
also the names of Robert Devereux, Earl of Essex; Guy Fawkes 
and his fellow-conspirators: Wentworth, Ear] of Strafford; the 
Seven Bishops ; the Jacobite Lords ; Earl Ferrers, for murder ; the 
Duchess of Kingston, for bigamy ; Warren Hastings, whose trial 
dragged its slow length along for seven years ; and Lord Melville, 
whose impeachment is said to have drawn tears from the eyes of 
his friend and political chief, William Pitt. 

The original hall having been ruinous in the reign of Richard II, 
was re-roofed, if not completely rebuilt, by that monarch in the 
form which—but for necessary repairs and slight alterations—it 
now presents. Two curious engravings—one of the exterior, pub- 
lished in 1808, the other-of the interior, published in 1797—are re- 
produced in ‘*Old and New London.’’ The former plate shows the 
north front very much as we see it at the present day, except that 
its lower part is obscured by a range of poor-looking buildings on 
each side of the doorway ; while the sites of the present law courts 
and Houses of Parliament are occupied by private houses and tav- 
erns abutting upon the side-walls of the hall itself. The latter 
print, called ‘‘ The First Day of the Term,’’ ‘‘ shows the centre of 
the hall filled with a motly throng ; while on either side are rows 
of banners (guidons, colours and standards, ensigns and trophies 
of victory obtained by the confederates under the command of his 
. Grace the Duke of Marlborough); beneath which, on the east, are 
rows of bookstalls, and on the west sundry stalls of milliners, with 
ladies making purchases at the counter. At the further end of the 
hall, upon the steps, are two large boxes or pews, in which are 
seated six officials in wigs and gowns, and looking as grave as 
judges.’’—St. James Gazette. 




















VARIOUS TOPICS. 


VARIOUS TOPICS. 


COURT OF ERRORS AND APPEALS, 





Besides the abstracts of cases elsewhere 
reported, decided Vec. 30, 1882, the follow- 
ing were determined : 

Mayor of New Brunswick v. Conteiri. De- 
cision announced by Beasley, C.J. Judg- 
ment affirmed for the reasons given below. 

Barron v. Van Winkle. Three cases. De- 
cision announced by Beasley, C. J. Decree 
affirmed for the reasons given below. 

Terhune v. Midland R. R. Co. Opinion 
by Depue, J. Order appealed from affirmed. 

William E. Andrew v. Charles D. Deshler. 
Opinion by Green, J. Judgment reversed. 

Mary Ann Hesketh v. John Murphy, ex’r. 
Charitable use. Indefinite legacy. Power 
of the court of Chancery over charitable 
trusts. Opinion by Beasley, C. J. Decree 
affirmed. 

Dodge v. Brokaw. Affirmed for the reason 
given below. 

Willis v. Willis. Petition for divorce on 
the ground of desertion. Magie,J., Held 
that the evidence showed that the husband’s 
intention when he left his wife was to desert 
her, although he went in fear of arrest, and 
that the desertion had been wilful, continued 
and obstinate. Decree reversed. 

Beasley, C. J., Held that 
when on partition the heirs at law claim a 
fund in court on the ground that it és real 
estate, the administrator is a necessary party. 
Affirmed. 


Cox v. Room. 


NOTES. 





The trial of ex-Congressman Charles H. 
Voorhis, of Hackensack on Jan. 17th, for 
alleged embezzlement of bonds, resulted in 
his acquittal. This is the last of the cases 
against him. 

The Chancellor has rendered a decision 
making permanent the injunction restraining 
the authorities of Gloucester City from build- 
ing water works. Sixty thousand dollars in 
bonds have been issued and sold, and forty 
thousand dollars more authorized by Council 
to raise money to build the works. Contracts 


for their construction, amounting to $102,000, 
have been awarded. 

John Hammell, of Hamilton Square, Mer- 
cer county, died Dec, 28th, 1882, in the 69th 
year of his age. He was elected Sheriff of 
Mercer county, in 1846, and in 1870 was ap- 
pointed Judge of the Mercer county Com- 
mon Pleas. 

The residence of the late Jacob Vanatta 
on Macculloch Avenue, in Morristown, was - 
sold last month by public auction, for $19,000, 
to Mr. Thomas H. Suckley, of Rhinebeck, 
N.Y. 

In the case of Cephas M. Woodruff’s ad- 
ministrators. v. Henry S. Little, Receiver of 
the Central Railroad Company of New Jer- 
sey to recover damages for the death of Mr. 
Woodruff in the accident at Parkers’ Creek 
last summer, the jury found a verdict for the 
plaintiff for $25,000. The case was tried 
before Judge Depue in Essex county, and 
occupied a week. The verdict was rendered 
January roth. 

On the next day Judge Depue ordered a 
non-suit in the case of Patrick Fitzgerald 
against the Central Railroad Company for 
$10,000 damages for the breaking of the 
plaintiff's leg by the fall of a bar froma train 
on the line of the New Jersey Southern Rail- 
road, near Seabright, last June. The non- 
suit was granted on the ground that it was 
not shown that the train was operated by 
officers or agents of the New Jersey Central 
Road, although the train was composed of 
cars of the latter company. 

Jonathan Hand, clerk of Cape May 
county, was appointed cler Feb. 27, 1840, 
and has held the office ever-since. At the 
last term of the court, not a single indict- 
ment was found, and the grand jury books 
showed only two complaints. 

A decision was made the other day by a 
certain New Jersey magistrate, which was to 


‘the effect that the prisoner was adjudged 


guilty’and must be sent to jail for twenty 
days. ‘*And my only regret i,” said the 


stern judge, ‘‘ that this court has no power to 


cremate you.” When counsel interposed ob- 
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jection to the remark the reply was, ‘* Why, 
sir, such fellows deserve not only condemna- 
tion, but cremation and damnation.” 


HUSBAND AND WIFE, 





In a recent case of unusual bitterness be- 
tween husband and wife, Chancellor Van 
Fleet made the following excellent sugges- 
tions to .counsel, as to the management of 
such cases : 

“GENTLEMEN: It is quite obvious that 
this is an investigation that should not be en- 
tered upon if any arrangement can be made 
between the parties by which their rights can 
be secured, or even partially secured, without 

‘a public investigation. It is a case in which 

ahusband and wife are arrayed against 
each other, and the prosecution of this writ 
must necessarily tend to intensify the feel- 
ings of aversion and dissatisfaetion which al- 
ready exist. In this case the husband says 
he has invited his wife to return to him. If 
he is really sincere in that desire, the further 
prosecution of this writ is the surest way to 
defeat its accomplishment. Counsel can 
readily see that every weak point in the 
character of both these parties must not only 
be laid bare to public gaze, but every impro- 
priety of speech or conduct will be repre- 
sented in the very darkest colors. That is 
the natural result of such investigations. I 
confess that I shrink from inquiries of this 
character. I would be glad always to escape 
them; the duties imposed on the court in 
these matters are more delicate, more diffi- 
cult and more responsible than I think can 
be committed to the judgment of any human 
tribunal. The duty of counsel, if they 
really desire to promote the best interests of 
their client, is more delicate and important 
than any other that can be entrusted to them. 
I assume that both counsel desire to occupy 
towards their cMent, a higher, better and 
nobler relation than that of simply legal ad- 
viser. 

** Society, gentlemen, is deeply interested 
in marriage ; it isa party to every marriage, 
and the best interests of the state are con- 
served and promoted when broken homes are 
restored, and people occupying the relations 
of these parties are brought together to live 
in harmony as husband and wife ought to do. 
I need not descant upon the character of 











these investigations to counsel who have had 
experience. There can be no doubt that 
both these persons will be painted by the 
other in colors that will be very surprising 
and painful to the person whose portrait is 
sought to be given, and one of the most dis- 
tressing things possible to a husband and wife 
is to have their private life, with all that oc- 
curs in secret and confidence between them, 
laid bare to the gaze of acurious public. 
Human virtue in its best form is weak; the 
passions of some creatures are very strong, 
and acts are done and words spoken in the 
privacy of home by the best men and the 
best women in the country, that would be 
extremely paintul to them to have exposed to 
the eye of the world. I make these remarks 
for the purpose of indicating to counsel what 
I conceive to be their duty in this matter, 
They will much better promote the interest 
of their clients, in my judgment, if such 
course is taken as to avoid this investigation.” 


THE “REDEMPTION” CASE. 


The press despatches from Boston, January 
28th, gave the following report of the deci- 
sion in a case involving the right to produce 
Gounod’s last great musical work, ‘‘The Re- 
demption.” 

Judge Lowell, of the United States Cir- 
cuit Court, gave an opinion on the 28th ult., 
in the case of Theodore Thomas against 
Joseph G. Lennon, to restrain the latter 
from producing Gounod’s ‘*Redemption” 
with orchestra] accompaniment. The opin- 
ion sustains the temporary injunction grant- 
ed last week. The decision takes the 
ground that the full orchestral score has 
never been published ; that the publication 
of the book with the score for piano and 
marginal notes does not give the right to any 
one to produce, if he can, the orchestral ac- 
companiment with the aid of the book. The 
orchestral effects are colored by the original 
composer only, and are essentially his prop- 
erty. Judge Lowell says : 

Twelve composers would make twelve dif- 
ferent orchestrations. It may be doubted 
whether Gounod himself could produce it, 
if we can suppose him to have no aid from 
memory. We understand by this evidence 
that all the oratorios thus made would be 
somewhat like the original, and all would 
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differ, more or less, from it. It is conceiva- 
ble that some one might be considered better 
than Gounod’s, if made by an abler com- 
poser than he ; but the chances are that they 
would be much worse, and all might proper- 
ly enough be called imitations of his work. 
These being the facts, we consider it to be 
clear that a dedication to the public of the 
arrangement for the piano does not dedicate 
what it does not contain, and what cannot 
be reproduced from it. 

As to the infringement of the plaintiff’s 
right by the publication of a new orchestra- 
tion, he says: 

The ‘‘Redemption” is a single creation of 
which the orchestration is an essential part. 
Every reproduction of it from something 
else is necessarily an imperfect imitation, 
which nevertheless occupies the same field 
and may ruin the original. In this respect 
an opera is more like a patented invention 
than like a common book. He who shall 
obtain similar results, better or worse, by 
similar means, though the opportunity is 
furnished by an unprotected book, should be 
held to infringe the rights of the composer. 
Another practical point of some importance 
is that it would be very difficult to prove, in 
many cases, whether memory had not some 
part in the reproduction. If necessary to 
the logic of the argument, we might perhaps 
hold that the publication of the piano score 
is a restricted dedication of that and nothing 
Lastly, it is plain that the defendant 
has undertaken to re-present Gounod’s full 
score. Under these circumstances infringe- 
ment appears to us to be sufficiently admit- 
ted for the purpose of this motion, even if it 
were otherwise doubtful. 


more. 


THE UNION COUNTY SHERIFF, 


The Supreme Court has decided that the 
service of a summons by the acting sheriff 
of Union County cannot be set aside on the 
ground that he had not renewed his bond at 
the appointed time. This removes all em- 
barrassment as to the regularity of proceed- 
ings taken and the validity of sales made 
since the time the new bond should have 
been given. The case is Clark v. Ennis. 


It was argued by Mr. R. V. Lindabury for 
the plaintiff and Mr. Frank Bergen for the 
defendant. 


The opinion was read by Judge 


VARIOUS TOPICS. 


Van Syckel, January 29th. We have no 
room for it now but will print it next month, 


THE NEW PROSECUTOR IN ESSEX 
COUNTY. 





The term of G. N. Abeel, as prosecutor of 
the pleas of Essex Co., having expired with 
the meeting of the Senate, the Governor has 
appointed Mr. Oscar Keen to the position. 
Mr. Keen is a good lawyer, very industrious 
and systematic, and although he has not had 
the experience in trying causes of his rival 
Mr. Guild, he will no doubt prove himself 
fully equal to every emergency. 


APPOINTMENTS. 


The following appointments have been 
made : 

Lay Judge of the Court of Appeals, 
William Paterson of Middlesex, reappointed; 
Justices of the Supreme Court, Bennett Van 
Syckel and Edward W. Scudder of Mercer, 
both reappointed. Prosecutors — Oscar 
Keen, Essex County; Charles H. Winfield, 
Hudson; Williard W. Cutler, Morris. Law 
Judges of the Common Pleas—William E. 
Skinner, Bergen County; A. T. McGill, 
Hudson; Francis Child, Morris; T. McCor- 
mick, Union. Lay Judges — William S. 
Yard, Mercer; C. A. Newton, Middlesex. 


NEW EXCHANGES, 


We beg leave to acknowledge the receipt 
of copies of the following papers as ex- 
changes : 

The Sussex Register, Newton. 

The Constitution, Woodbury. 

Hunterdon County Democrat, Flemington. 

Trenton True American, Trenton. 

Trenton Times, Trenton, 

Trenton Weekly Times, Trenton, 

Paterson Weekly Press, Paterson. 

Bridgeton Chronicle, Bridgeton. 

The Unionist-Gaszette, Somerville. 

Asbury Park Journal, Asbury Park. 

Belvidere Apollo, Belvidere. 

New Brunswick Fredonian, New Bruns- 
wick. 

Hackensack Republican, Hackensack. 


GAMING, s 





In State v. Sandford, after a plea of guilty 
upon an indictment for gaming under Sec- 
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tion 50 of the Crimes act, it was insisted in 
arrest of judgment that as no punishment 
was provided by the statute none could be 
inflicted. Judge McCarter read an opinion 
on January 2gth, in which he held that the 
act having been made an offence against 
public morals by the statute was punishable 
at common law. We shall publish the opin- 
ion next month. 


BOOK NOTICES, 


THE FEDERAL REPORTER. Vol, 13. Cases 
argued and determined in the Circuit and 
District Courts of the United - States. 
August—November, 1882. Robert Desty, 
Editor. Saint Paul: West Publishing 
Co. 1882. 

The Federal Reporter comes every week 
and contains recent decisions in the Circuit 
and District Courts throughout the country. 
Volume 13 was completed in November, and 
we have now received a bound copy. It isa 
book of reports containing 928 pages of cases, 
besides the index. The necessity for such a 
series of reports as this 1s apparent from the 
fact that 13 volumes have now been published 
within three years. The business of the Fed- 
eral Courts has increased very largely within 
The facility for the re- 
moval of causes to those courts, and the in- 


a few years past. 


crease of jurisdiction on the ground of citi- 
zenship,has brought before these courts cases 
involving a great variety of subjects, so that 
the Federal Reports now cover as wide a 
range of subjects as any other reports, and 
the character and learning of the judges is 
Many 
of the opinions are written by the justices of 
the Supreme Court, especially Justices Field 
and Blatchford, and a large proportion by 
the Judges Lowell and McCrary, of the 
Circuit Courts. The judges all hold their 
office for: life, and many of them have had 
long experience on the bench. Among the 
notable cases in this volume are the Railroad 
Tax Cases, decided by Mr. Justice Field, in 
September last, in regard to the effect of the 
fourteenth and fifteenth amendments of the 
constitution upon the power of taxation. 


such as to give authority to the cases. 


The editor has made learned notes to this 


“and many other cases. 
LAW AND LAWYERS IN LITERATURE, by 


Irving Browne, Author of ‘**Humorous 
Phases of the Law,” ‘Short Studies of 


Great Lawyers.” Boston : Soule and 


Bugbee, 1883. 

Mr. Browne has brought together in a 
pretty octavo book of some four hundred 
pages, a great deal that has been said of the 
law and lawyers by novelists, dramatists, 
moralists and poets, The result is not flat- 
tering to the lawyers. The lawyer is the 
butt for the ridicule, or the blame of nearly 
all of them, but he takes it with patience and 
even amusement, because he thinks that the 
writers know nothing about the subject they 
handle so freely. The old dramatists made 
game of the lawyers merely to amuse the 
people. In the novelists there are many 
genuine attenpts to represent lawsuits either 
for the sake of showing the feelings they call 
out, or else of finding fault with the meth. 
ods of the law. Passages from Bulwer, 
Thackery, Dickens, Cooper, 
Trollope and many others are collected in this 
book, and the author makes his own com- 
ments as he goes. It would have been better 
if he had spared us his off-hand criticisms of 
If he has found 
Trollope the dullest of novelists, he should 
not have confessed it. The moralists of 
course have much to say both for and against 
the lawyer. The duty of a lawyer in a bad 
case has always been a favorite subject of 


Warren, 


the novelists themselves. 


discussion. For the poets the lawyers do 
not form a poetical subject, but they have 
much about them. Mr, Browne's 


Chapter of Songs, Odes and Burlesques is 


written 


There is another on Curious 

Imaginary Trials, and one upon Law Clerks 

and Law Students. The book is one that 

every lawyer who has literary tastes should 
have upon his table. 

A TREATISE ON THE LIMITATION OF AC- 
TIONS AT LAW AND IN Equity. Withan 
Appendix containing the English and 
American Statutes of Limitations by 4. 
G. Wood, author of the ‘*Law of Nui- 
sances,” ‘‘ Master and Servant,” ‘* Fire 
Insurances,” ‘* Landlord and Tenant,” 
etc. Boston. Soule & Bugbee. 1883. 


THE INDEX FOR VOL. V. 


very amusing. 


The engagements of the Editor have de- 
layed the Index to Vol. V. of the JOURNAL. 
It is partly in type, but the whole Index is 
not as yet completed. We shall have to ask 
the further indulgence of our subscribers, and 
are extremely sorry fur the delay, 





